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AIR 2004 SUPREME COURT 4609 " Rame Gowda v. M. Varadappa Naidu” -
Specific Relief Act (47 of 1963), s.38 INJUCTION- Injunction - Restraining

defendant from interfering with peaceful possession of plaintiff -Failure by

either party to prove title -Plaintiff in settled possession'-It entitled him to

protect his possession -Grant of injunction proper. So far as the Indian law 1s

concerned the person in peaceful possession is entitled to retain his possession
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and in order to protect such possession he may cven use reasonable force to
keep out a trespasser. A rightful owner who has been wrongfully dispossessed

of land may retake possession if he can do so peacefully and without the use of
unreasonable force. If the trespasser is in settled possession of the property
belonging to the rightful owner shall have to take recourse to law; he cannot
take the law in his own hands and evict the trespasser or interfere with his
possession. The law will came to the aid of a person in peaceful and settled
possessmn by injunction even a rightful owner from using force or taking law
in his own hands, and also by restoring him in possession even from the rightful
owner (of course subject to the law of limitation), if the latter has dispossessed
the prior possessor by use of force. In the absence of proof of better title,
possession or prior peaceful settled possession is itself evidence of title. Law
presumed the possession to go with the title unless rebutted. The owner of any
property may prevent even by using reasonable force a trespasser from an
attempted trespass, when it is in the process of being committed, of is of a
flimsy character, recurring, intermittent, stray Or casual in nature, or has just
been committed, while the rightful owner did not have enough time to have
ecourse to law. In the last of the cases, the possession of the trespasser just
entered into would not be called as one acquiesced to by the true owner. It is the
settled possession or effective possession of a person without title which would
entitle him to protect his possession even as against the true owner. The Court
laid down the following tests which may be adopted as a working rule for
determining the attributed of 'settled possession' : (i) that the trespasser must be
in actual physical possession of the property over a sufficiently long period; (11)
that the possession must be to knowledge (either express of implied) of the
owner or without any attempt at concealment by the trespasser and which

contains an element of animus possidendi. The nature of possession of the

trespasser would, however, be a matter to be decided on the facts and

circumstances of each case; (iii) the process of dispossession of the true owner

bWuyﬁasser must be complete and final and must be acquiesced to by the
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true owner: and (iv) that one of the usual tests to determine the quality of
settled possession in the case of culturable land, would be whether or not the
trespasser, after having taken possession, had grown any Crop. If the crop had
been grown by the trespasser, then even the true owner had no right to destroy
the crop grown by the trespasser and take forcible possession. Therefore when
title of either party was not prove and plaintiff was found to be in settled
possession he would be entitled to relief of injunction restraining defendant

from interfering with his possession. (Paras 8, 9,11)
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