
;qlrrlnrq lrtr€{ ao-stT. xrrqran. r.rlfr{t
srrel : a-f,tfr rt{fr

gLq&I

4t rca ;ira, seu{c-*', $fi-dpfr
* rrdla mt, grftqTs-fi, q-.T?ff

::fitQr::
(3rrq ftai6 e/ ,, / tq Fl crffF)

I

@

I

I

t

ir-.lltr

I

I

I

q-fi{ur rffrfi' *fr3{R/3r+d/.Erfr{/3fl.3T./20.18/.1 1l8 fdq :triv .at{ zt-t-
2017 qfod (arr 3Tr+6rti figqd, Hrqchr, d,tqflfi, rdrfuqt pr+a] mam
s(1)20r7-18i3804. 

I

rSrfr{R rrffi}d qr.fa.

(Fr+S ?-drfr+t ffia Rfrtsy
rrqs qrd, srunr n-+$ n-s, -drfu+*
(qRI B;rrfr f+JT fr.der. T-drrr{a'
TdE ,fr e6r.d.r's. arftn-a
ffi *r+s Fr4, rdrfrqt

f{E
r'+grfa aftsar, Afi'4-ifr, -iTR-m

nfi-anff rcnr {6 3rfn q.q. 3rgd6rt 3{frfr{r, 19rs (frt * | *
sfrfr{q 6-6r ari-rrD # qrrr 62 (2xfi) + sartd 3rrd6rt :qm, a.*. f*aa-r
rara yom-a m"Fia, s(1)2017-18/3s04 * qfrd srhr kdi6 24-7-2017 t F{s-d

cgd#rzr$t r 
I

2/ e-fiq t ara detq ci gs ran H fr 3rftrcer arqrfrq i q* q;qr6,ls(r)rr-

12t321 fui6 9-2-2012 (dRr aq 2012-13 t R('3{q-drQff 6Fqfr 6,t re.c-dTq,sf{t'
Bfrr m-.fr * nc+aru-slzmt fr r'+ Ba fi stsd e-ffq fi 2s cF?ra +ia6

ffi ji {si * frter R} rr} Q} I iqrg-rd :r-*+rt, ri:rpi-q ry+<+.ar,
qfricfi fi-ai6l3{rql6qrzo162og4 fifir+' 3- j 2-2016 +. s-i-sR :r+ar* | q.rrn

I

q+m isfr Ffr{r Fdt-fr snu-srrrn 6.fr v-{ rafr a6 3rfd, 2012 t qr+ zdrg -6

6r

r'+ ft-+s * sitsd qdrq +r zs qalm rrf6 6iq fI ffi d ilff {sr

4l'l
I

rl



"rh t , ,m-*,f 6'Fc-fr -qr{r 6r 'd 5{d 3{ffiTdT + Tiiiq d 3rttrrcer ;qlzntra

-i* $C-*rff 6r{fi +t anor a-ar:r} q+ar v* art l6-qr Trqr t n{rarefr gr :a+l

qn+ a6 di t 3ftfrdFr arqrirq i Tdl6d F-8i6, 5(1)2017-18i 3804 d

24-7-2017 at nr*i qrfoa 6{ 3rqrilFff 6,,rqfi (.qr{I fic iaf Re-e F-{fr'

(ffi'S {it}q i e.c. ARt Frc fr{s rrr a@ * ff{fi 4(4) a fr'\,.€ 1

, * u* ** 3 ar g"Firn ffit ari t G-{n 12(1) S 3ialrd Ti T
-,*;;; qt sqt 60,000i- enFd smRd +-{a + srar fr rr'iwr{f

=qfi (aRr art afr{I gdrto r<qs{E-srrrR +-rfr qt rqfu er6 3Tffi' 2012 t ard

;,;; ;;.. tra, o.o Ees * :rYra c-drq 61 25 qfrrrd drild?ia arh Fft$

irR 6i{; qfdiii d tfi rt ari * onur sq} 250/- cfrfrd + f;rfi i 91'250/-

ffi l ;#a d s g-o 1'51'2so/- 5q$ snr 6{i * 3ntel fr} T} I

+l*r{t r-* + e{ 3rT*r + a* * 
"qo 

q€ arqrrq d vqa ar ad t t

i, .*"* 6eq-fi + fufrdrd 3{fts{Tq-fi {arir frtrd a& i {cu sq t FrafrBa

rori eri t:-

It is submitted before this Hon'ble court that' the order passed by the Excise

therefore the

given to the
L"a" d"a"*"a to be set aside No personal hearing was

Looettant before passing the impugned order'

f," ,, n *or'n"o before this Hon'ble court that' the tender condition is being

f ' - iioner Iailed to
lwrongty interpreted by the authority below The Excise commlss

i"""r""i"r" that the tender condition for keeping minimum stock of glass bottle

t"
lo,o no, n", trissered in the facts of the present ""t: :^::-"::t:J" :"T:l
botlle was nil/nearly nil during the relevant period' and accordingly' the stock of

25o/ooneday,saverageissueinglassbottleswouldbenilinearlynil,ona

completely erroneous and contrary interpretation' it is being stated that the 25%

is to be computed on the basis of total issues in glass bottles' Such an

interPretation is not onty erroneous but will make the condition completely

arbitrary and unworkable lt is obvious that the said condition has been

imposgldlto ensure that adequate stock is available so that the supplies are not

,*// -l
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disrupted or delayed, thereby affecting excise revenue When tne aemairo ot
I

liquor in glass bottles is nil/nearly nil, on the basis of past sales in 
lglass

bottles, the condition cannot be interpreted in a manner to suggest thal 25%

stock in glass bottles is still required to be maintained as the 25% is 
lto 

be

calculated on the basis of total issues (i.e. issues in glass bottles ald pet

bottles both). The entire basis of the interpretation of tender condition In the

impugned orders is irrational and without any basis, whereby, the Respoltdents

have imposed onerous obligations on the Petitioner of maintaining 2570 
Pf 

the

stock of country liquor in glass bottles, which interpretation and conseqfential

actions are beyond the purview of the Act the rules and therefore, liablelto be

quashed. 
i

3. lt is submitted before this Hon'ble Court that, any condition imposed 
Py 

the

statutory authorities is mandated to have a reasonable nexus with tt'e $ni".tt
being sought to be achieved by the Act. ln the present fact$ and

circumstances, there is nil/nearly nil demand of glass bonles in the marft and

the entire demand is of PET bottles. ln the absence of any demanF with

respect to glass bottles, the tender condition, as interpreted 
ly 

the

Respondents, clearly does not have any nexus with obiects of the Abt and

therefore, the same is arbitrary and is liable to be quashed. I

I

4. lt is submitted before this Hon'ble Court that, the glass .bottles which is

mandated in terms of tender condition, as interpreted bl the ResOofdents,

impose an onerous obligation on the Petitioner. lt is submitted that tle law

requires the Respondents to be reasonable and impose condititns or

restrictions which are in line with accepted market practices Thus, whLre the

interpretation of tender condition is inconsistent with the market conditidns and

demand, the same is liable to be clarified by giving it in interpretation 
ihich 

is

in consonance with the object for which the same has been insertqd, and

which would not be onerous and causing undue hardship.

5. lt is submitted that the interpretation of the Respondents of tender ition

The

-

is contrgla-{o the very purpose for which the said condition was impos

@a-'-'t--- - t-



q. F. q-fr3{R/3{q-dEElftfi/3n.3r./201 811 1 1B

aid condition has been imPosed to ensure that adequate stock is availablo :io

the supplies are not disrupted or delayed' thereby affecting excise revenrro'

n the demand of liquor in glass bottles is nil/nearly nil' on the basis {)t

required to be maintained as the

espondents, is arbitrary and contrary 'to the purpose for which it was

numerated.

.ltissubmittedbeforethisHon,blecourtthat,glassbottlesarenolongerin

laemana anu the only existent demand from the retailers is of PET bottles

lfurtfrer, ttris aspect of decline in demand of glass bottles has also been

lrecognized by the Respondent themselves wherein' in the recent tender

lconaitions dated 03.02,2018 for 2018-19, the Respondent themselves have

I

iremoved the requirement of maintenance of stock in glass bottles Therefore' it

lis ctear tfrat tender condition, as interpreted by the ResPondents' is completely

lonerous. arbitrary, unreasonable and has been imposed without considering the

I

imarket 
needs.

iZ. tt is suOmitted that if the interpretation which is adopted by the Respondents

lis uptretO by this Hon'ble Court, the same would be completely against the

isctreme of the Act and the Rules, would not be in consonance with the market

I ^.kilr6^, \^,^'rld al<o cause undue
conditions, and apart form being onerous and arbitrary' would also cause undue

hardship on the Petitioner, which interpretation is completely unwarranted in the

facts and circumstances of the present case lt is accordingly prayed that this

Hon'ble Courl may be pleased to reject such an interpretation of tender

condition, which is inconsistent with rhe scheme of the Act and the Rules'

8. lt is submitted before this Hon'ble Court that' none of the statutory

conditions provided in the Act or the Rules require the licensee to mandatorily

maintain 25% stock in glass bottle The only requirement on the licensee is to

l"nrrrg-*,af tt" demand of liquor is fulfilled ln the present case' there is no

d*-'- ^b
I



ispute that the Petitioner has in fact fulfilled the requirements of the

and there has been no instance where the demand has not been fulfilled

9. lt is submitted before this Hon'ble Court that' impugned conditiln for

maintenance of glass bottle is part of the tender conditions The said co

having been issued in exercise of the powcrs under the Act and RuleF' are

required to impose only such conditions which are consistent wif the

provisions of the Act and Rules. However, on account of the interpretalion of

the Respondents of tender condition, onerous obligation have been irtposed

which are beyond the provisions of the Act and the Rules and therefoie' the

same is liable to be accordingly clarified in line wilh the provisions of the Act

and the Rules. 
I

'10. lt is submitted that the condition in the present case pertlins to

maintenance of stock of 25o/o ot one day's average issue in glass bottlls lt is

and undisputed position of fact that there is nil/nearly nil demand of pountry

spirit in glass bottles and the entire demand during the relevant period dertains

to PET bottles. Accordingly, the one day average issue of glass bottlel in the

facts of the present case would be nil/nearly nil Therefore, there is no '|iolation

of tender condition by the Petitioner, as the said condition did not trissef in the

facts of the present case Accordingly, the imPugned orders Passed lby 
the

Excise commissioner fails to take into consideration ihis crucial factor'

impugned order is therefore erroneous and arbitrary, and deserves to

aside on this ground alone.

nd the

be set

11. lt is submitted that the impugned orders passed by thei Excise

commissioner as also the impugned order has mechanically apptie{ tenoer

condition prescribed under the tender, without appreciating the unbisputed
I

factual position, which can be corroborated by way of documentary evidence'

that there is no demand of supply in glass bottles, and the entire 
ldemand

during the relevant period pertains to supply in PET bottles 
lln 

such

, mechanical imposition of tender condition is itself ctmpletely

Itl4+i
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I

"rfitrury 
,no unreasonable. and the impugned orders deserves to be quashed

ori this ground atone.

ti. tt is submitted before this Hon'ble Court that' in the present case' there

his not been any instance where the demand was raised by any retailer to get

tnL country liquor in glass bottle and the same has not been fulfilled due to

nJn-availability of stock in glass bottle Since there is no loss caused to the

sl"t" Gor"rnr"nt therefore, the impugned orders tevying penalty on the

pttition", are bad in law and accordingly deserve to be set aside

t{. tt is submitted before this Hon'ble Court that' it is not the case of the

rdspondent that at any point in time' the present petitioner was not able to

plovlae tne country liquor against any demand Therefore' assuming without

I

afmitting tnat at some point in time the quantity has fallen of the required

efantity, tne same has not caused any loss or prejudice to the respondent'

fLerefore. no penalty is required to pay by the petitioner'

1]4. lt is submitted before this Hon'ble court that' in similar circumstances' the

doard of Revenue in Appeal no lOl0/PBR/20'11 vide its order dated

A.or.rora has held that since no loss has been caused to the state therefore

Jo penatty van be levied The order passed by Board of Revenue has been

Jtrirmeo oy the Principal seat of this Hon'ble court vide order dated

dr.Oz.ZOte passed in wP' no 10997/2013'

i5. lt is submitted befoie this Hon'ble Court that' penalty cannot be levied just

iu"rr"" u rule has been violate unless the violation was wilful and in order to

{"t"u, tn" provision. Therefore, in this case since the violation of the rule was

riot wittut ano was not in order to defeat the provision or was not in order to

{"u.u un, loss to the State Govt and the alleged default is wholly on account

if the aroitrary interpretation, therefore the penalry cannot be levied by the

is submitted that No. 2 issued show

to impose Penalty

cause notice PUrportedlY

under Rule l2(1) of the
Respondent

Rules and

6. lt

nder Rule 4(4) of the



Rules for the alleged violation of condition 6 (xxxi) For ease oI

relevant Rules are reproduced as under:

i[i,,.
'lof the

unitl such mi

Excise officer

"storage warehouse "

(b) The C.S. I license

stock of emPty-bottles

concerned district."

shall maintain at each [bottling

as may be fixed bY the District

Rule 12(1) of the MP Country spirit Rules' 1995

"(1) Without prejudice to the provisions of the conditions of the C'S 1

license and save where provisions is expressly made for an)i other

penalty in these rules, the Excise commissioner may impose ,po,j c.s.t

license a penalry not exceeding Rs 2'00'000/- for any breach or

ContraventionofanyoftheserulesortheprovisionsofMadhya|radesh

Excise Act, 1915 or rules made thereunder or orders of theiExcise

commissioner and may further impose in the case oI continued
I

contravention an additional penalty not exceeding Rs 1'00000 fir every

day during which the breach or contravention is continued " 
I

17. From the above it is clear that condition 6 (xxxi) has no correlaiion with

Rule 4(4) or Rule 12('1) of the Rules The very issuance of the show cause

notice is therefore bad in law and the consequently impugned orders bre also

unsustainable'_ ^btAt )'L--' 
i

i

!

Provided that in special circumstances' the Excise commissione{ may

reduce the above requirement of maintenance of minimum stJck of
i

rectified spirit and/or sealed bottles in respect of any "bottlinS uiit" or

I

q. 6. frS3{R/3{fifi/rdrft-fi/3{T.3{./2018/1 
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I

tL. Witnout prejudice to the invalidity of tender condition' it is submitted that

tilu tenae, condition is a condition stipulated under a tender document and is

,tt " at"rrtory condition Therefore any violation of the terms of the tender

io.rrunt would, if anything, result in invocation of contract law and not a

$atue wtrich has no such provision' The impugned order is therefore grossly

tisconceived and band in law and accordingly ought to be set aside

lg. tt is suUmltteO before this Hon'ble Court that' the respondents while levying

tle penatty in this case has invoke Provision of Rule 12(1) of the M P'

Jountry spirit Rules, 1995 For invoking Rute 12(1)' it is incumbent on the

Lspondent to show that under the license' there is any condition to keep 25%

ft tn" .to"t of glass bottle' There has to be an order or any specific rule for

leeping ti,e stock in glass bottle ln the absence of the same no penalty can

l" 
"u*0. 

Since there is no rule in the entire country spirit Rules that 25olo of

fn" ",o.* 
is required to be kept in glass bottle therefore no penalty under Rule

j

;12 can be levied.

20. lt is submitted before this Hon'ble Court that' the impugned orders by

relying upon tender condition have imposed penalty on the Petitioner under

Rule 12 of the Rules However, a perusal of the said Rule .12 discloses that

the same is a general provision for imposition of penalty No reference has

beenmadeeitherintheimpugnedorderstoanySpecificprovisionwhichhas

Iteen invot<ed for imposition of penalty against the Petitioner' lt is submitted

Itnat 
no p"nattv can be imposed on the Petitioner_:1.1":::,,":::'::::*

|Orori.ions and without making reference to any specific provision imposing

lo"naltv for non-maintenance of stock in glass bottles'

[, *** ?rr+rfr + F{frdrfi :rftanq+ ranr frfud rlh- * 5w w t ffiBa
c{rrrR 56Iq "r( t:-I . ^ ^ --: a- .# ?rr:irr * ti rrtrsrl-
1. aRfr Fc-c + fr{n 4(4) a\ fu srrltq+ sqdu t' }' :r"d-€Tt

4. Manufacture, working & Control:--

. (4) The license shall maintain at the distillery the minimum stock of

t as prescribed by the Excise Commissioner from time to time "

i

I
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