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it. tt is suOmitteO before this Hon'ble court that, the order passed by the Excise
I

pommlssioner is in violation of Principle of Natural justice and therefore the

{ame deserves to be set aside. No personal hearing was given to the

Lppettant oetore passing the impugned order.
l

2. lt is submitted before this Hon'ble Court that, the tender condition is being

iprongly interpreted by the authority below. The Excise commissioner failed to
I

bppredate that the tender condition for keeping minimum stock of glass bottle
i

fid not get triggered in the facts of the present case as the supply in glass
l

pottle was nil/nearly nil during the relevant period, and accordingly, the stock of
I

257o one day's average issue in glass bottles would be nil/nearly nil. On a



q. 6. $frfl

imposed to ensure that adequate stock is available so that the suppl are not
disrupted or delayed, thereby affecting excise revenue. When ,the d
liquor in glass bottles is nil/nearly nil, on the basis of past sales
bottles, the condition cannot be interpreted in 25V.

stock in glass bottles is still requlred to be maintained as

nd of

in glass

is to be

and.pet

in the

calculated on the basis of total issues (i.e. issues in glass

bottles bolh). The entire basis of the interpretation of tender

actions are beyond the purview of the Act the rules

impugned orders is irrational and without any basis, whereby, the dents
have imposed onerous obligations on the petitioner of maintaining of the
stock of country liquor in glass bottles, which in tial

quashed.

3. lt is submitted before this Hon,ble Court

statutory authorities is mandated to have a

being sought to be achieved by the

circumstances, there is nil/nearly nil demand

the entire demand is of pET botfles. ln

and therefore, liable to be

that, any condition imposed

reasonable nexus with

Act. ln the present

of glass bottles in the

by the

objects

cts and

rket and

Act and

the absence of any dem nd with

by therespect to glass botfles, the tender condition, as interpreted

Respondents, clearly does not have any nexus with objects of-the
therefore, the same is arbitrary and is liable to be quashed.

4. lt is submitted before this Hon'ble Court that, the glass botttes lwhlctr is
mandated in terms of tender condition, as interprr ndents,

impose an onerous obligation on the petitioner. lt is submitted that i the law

requires the Respondents to be reasonabie and impose condifions or
restrictions which are in line with accepted market practices. Thus, wfere the

interpretation of tender condition is inconsistent with the mdrket conditions and

demand, the same is liable to be ctarified by giving it in interpretation 
lwhich 

is

in consonance with the object for which the same has been inserled, and

which would not b-e onerous and causing undue hardship.

+i
I
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I

F. lt is submitted that the interpretation of the Respondents of tender condition

ls contrary to the very purpose for which the said condilion was imposed. The
I

haid condition has been imposed to ensure that adequate stock is available so
I

lhat the supplies are not disrupted or delayed, thereby affecting excise revenue.
I

fvhen the demand of liquor in glass bottles is nit/nearly nil, on the basis of
I
past sales in glass bottles, the condition cannot be interpreted in a manner to
I

iuggest that 25% stock in glass bottle is still required to be maintained as the

5% is to be calculaied on the basis of total issue (i.e. issue in glass bottles

nd pet bottles both). Therefore, tender condition, as interpreted by the

espondents, is arbitrary and contrary to the purpose for which it was

i. 
lt is submitted before this Hon'ble Court that, glass bottles are no longer in

{emand and the only existent demand from the retailers is of PET bottles.
l

turther, this aspect of decline in demand of glass bottles has also been
I

{ecognized by the Respondent themselves wherein, in the recent tender

[onditions dated 03.02.20'18 for 20'18-19, the Respondent themselves have
I

{emoved the requirement of maintenance of stock in glass bottles. Therefore. it

iL clear that tender condition, as interpreted by the Respondents, is completely

tnerous, 
arbitrav, unreasonable and has been imposed without considering the

rlnarket needs.
I

?. lt is submitted that if the interpretation which is adopted by the Respondents
I

ib upheld by this Hon'ble Court, the same would be completely against the

Jcheme of the Act and the Rules, would not be in consonance with the market

qonditions, and apart form being onerous and arbitrary, would also cause undue
l

llardship on the Petitioner, which interpretation is completely unwarranted in the
I

Fc{s 
and circumstances of the present case. lt is accordingly prayed that this

flon'ble Court may be pleased to reject such an interpretation of tender

{ondition, which is inconsistent with the scheme of the Act and the Rules.

t. lt is submitted before this Hon'ble Court that, none of the statutory

in the Act or the Rules require the licensee to mandatorily
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I

maintain 25olo stock in glass boftle The only requirement on the licenseq is to

ensure that the demand of liquor is fulfilled ln the present case' there is no

dispute that the Petitioner has in fact fulfilled the requirements of the rqtailers

and there has been no instance where the demand has not been fulfilledi

9'ltissubmittedbeforethisHon,blecourtthat,impugnedconditiPnfor
maintenance of glass hottle is part of the tender conditions' The said cotditions

having been issued in exercise of the powers under the Act and Rules are

required to impose only such conditions which are consistent with the

provisions of the Act and Rules However, on account of the interpretation of

the Respondents of tender condition, onerous obligation have been imposed

which are beyond the provisions of the Act and the Rules and therefdre' the

same is liable to be accordingly clarified in line with the provisions of ltne nct

and the Rules.

1o'ltiSsubmittedthattheconditioninthepresentcasepertPinsto
maintenance of stock of 25'/a ol one day's average issue in glass bottlls lt is

and undisputed position of fact that there is nil/nearly nil demand oflcountry

spirit in glass bottles and the entire demand during the relevant period pertains

to PET bottles. Accordingly, the one day average issue of glass botileb in the

facts of the present case would be nil/nearly nil Therefore' there is no violation

of tender condition by the Petitioner, as the said condition did not trigger in the

facts of the present case. Accordingly, the impugned orders passed by the

Excise commissioner fails to take into consideration this crucial factor'land the

impugned order is therefore erroneous and arbitrary' and deserves td be set

aside on this ground alone

ll.ltissubmittedthattheimpugnedorderspassedbytheExcise
commissioner as also the impugned order has mechanically applie! tender

t

condition prescribed under the tender, without appreciating the uhdisputed
I

factual position, which can be corroborated by way of documentary evidence'

that there is no demand of supply in glass boftles' and the entirei demand

condition prescribed under the tender' without appreciating the u

factual position, which can be corroborated by way of documentary bvidence'
l

ant period pertains to supply in PET bottles'

-^+-
during the

ln such



ine country liquor in glass bottle and the same has not been fulfilled due to

fon-availability of stock in glass botfle. Since there is no loss caused to the
I

ptate Government therefore, the impugned orders levying penalty on the
I

Fetitioner are bad in law and accordingly deserve to be set aside.

f3. lt is suUmitted before this Hon'ble Court that, it is not the case of the
I

4espondent that at any point in time, the present petitioner was not able to

?rovide the country liquor against any demand. Therefore, assuming withoui

{Omitting tnat at some point in time the quantity has fallen of the required
I

tuantity, 
the same has not caused any loss or prejudice to the respondent.

Therefore, 
no penalty is required to pay by the petitioner.

14. lt is submitted before this Hon'ble Court that, in simitar circumstances, the
I

Board of Revenue in Appeal no. 101O/PBR/2o1'l vide its order dated

iS.Ot.ZOtg has held fhat since no toss has been caused to the state therefore
i

10 
penalty van be levied. The order passed by Board of Revenue has been

dffirmed by the Principat Seat of this Hon'ble Court vide order dated
I

0'1.07.2013 passed in W.P. no. 10997/2013.
I.l15. lt is submitted before this Hon'ble Court that, penalty cannot be levied just

lecause 
a rule has been viotate unless the violation was wilful and in order to

gefeat the provision. Therefore, in this case since the violation of the rule was

,fot *ittrt and was not in order to defeat the provision or was not in order to
I

tause 
any loss to the State covt. and the alleged default is wholly on account

lf the arbitrary interpretation, therefore the penalty cannot be levied by the

rbspondent.

.lt is submitted that Respondent No. 2 issued show cause notice purportedly

of the Rules and to impose penalty under Rule 12(1) of the

f [llllJ"lii';"1#::;'J:[1J;::H",:':::";:.T-JT'".xj bn this ground alone.
I

q. fr'. irffr 503 t t20'j g,.rdrft+r13fi.3r.
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Rules for the alleged viola$on of condirion 6 (xxxi) For ease of reference lthe

relevant Rules are reproduced as under: I

I

Rule 4(4) of the M P Country spirit Rules' 1995 t
ln (")lr";:"""'"n",, '"'""t at each "bottling unit' a minimum slock

of bottled liquor and rectified spirit equivalent to average issues of 
ltive

and seven days respectively of the preceding month ln addition' he $hall

maintain at each "storage warehouse" a minimum stock of bottled lifuor

equivalent to average issue of flve days of the preceding month: 
I

Provided that in special circumstances' the Excise commissioner 
lmay

reduce the above requirement of maintenance of minimum stocF of

rectified spirit and/or sealed bottles in respect of any "bot$ing unif" or

"storage warehouse " 
I

(b) The C.S. I license shall maintain at each lbottling unitl such minlmum

stock of empty-bottles as may be fixed by the District Excise officer 

lf 
the

concerned district." I

Rule 12(1) of the I P Country Spirit Rules' 1995

"(1) Without prejudice to the provisions of the conditions 
- " 

t* 
:.:^t

license and save where provisions is expressly made for anY lother

penalty in these rules, the Excise commissioner may impose ':"" I 
t 

I
license a penalty not exceeding Rs 2'00'0001 for any breaFh. or

contravention of any of these rules or the provisions of Madhya Pfdesh

Excise Act, 19'15 or rules made thereunder or orders of the 
Fxcise

commissioner and may further impose in the case of coltinueo
commlssloner arru rrrqr 

I

contravention an additional penalty not exceeding Rs 1'000'00 fol every

day during which the breach or contravention is continued'" 
. t .,

lT.Fromtheaboveitisclearthatcondition6(xxxi)hasnocorrelati|nwlm
Rule 4(4) or Rule 12(1) of the Rules The very issuance of the sholti cause

notice is therefore bad in law and the consequenrly impugned orders e]re also
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18. Without prejudice to the invalidity of tender condition, it is suOmitteo'tnat

the tender condition is a condition stipulated under a tender document and is

not a statutory condition. Therefore any violation of the terms of the tender

document would, if anything, result in invocation of contract law and not a

statue whichi has no such provision. The impugned order is therefore grossly

misconceived and band in law and accordingly ought to be set aside

19. lt is submitted before this Hon'ble Court that, the respondents while levying

the penalty in this case has invoke provision of Rule 12(1) of the M P'

Country spirit Rules, 1995. For invoking Rule 12(1), it is incumbent on the

respondent to show that under the license, there is any condition to keep 25%

of the stock of glass bottle. There has to be an order or any specific rule for

keeping the stock in glass bottle. ln the absence of the same no penalty can

be levied. Since there is no rule in the entire country spirit Rules that 25% of

the.stock is required to be kept in glass bottle therefore no penalty under Rule

12 can be levied.

20;- lt is submitted before this Hon'ble Court that, the impugned orders by

je$iiiti upon tender condition have imposed penalty on the Petitioner under

Rule 12 of the Rules. However, a perusal of the said Rule 12 discloses that

the same is a general Provision for imposition of penalty. No reference has

been made either in the impugned orders to any specific provision which has

been invoked for imposition of penalty against the Petitioner. lt is submitted

that:'no penalty can be imposed on the Petitioner by relying upon general

prbvisions and without making reference to any specific provision imposing

penalty for non-maintenance of stock in glass bottles

4/ qilS srra + E- -can 3rfi?{rq.6 E-dr{T ftfud aS ji rs sq t ffifua
3,{f.IR :r6IU 7Iq tt
1. eef fuc + F-{fi 4(4) 5ciiq t * rd-€R-

4. Manufacture, working & Control:--

(4) The license shall maintain at the distillery the minimum stock of

to time."spirit )6cribed by the Excise Commissioner from time

l

.l

1

I
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