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M/S Pernod Ricard India (P) Ltd

A.B. Road Rairu Farm, Gwalior

through its Authorized Representative

Trun Goel S/o Varun Kumar Goel

R/o A.B. Road

Rairu Farm, Gwalior Appellant
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1. Deputy Excise Commissioner (Flying
Squad) Gwalior
2. Excise Commissioner

Motimahal Respondent
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(1) It is submitted before this Hon'ble Court that, the appellant challenges fhe
validity of each and every loss calculated by the respondent on the permits
issued to the appellant company.

(2) It is submitted before this Hon'ble Court that it is not justified on the part of
respondent to give single notice for all the permits. The respondent should
have given individual notice for each permit so that their record may be
traced easily. It is not possible to trace out the details of all 11 permits
within a short span of time.

(3) It is submitted that the appellant is not liable to pay any penalty on transit
because the loss which has occurred was due to unavoidable circumstances
and the appellant can not be made liable for the same.

(4) It is submitted that, the levy of penalty equivalent to duty payable on foreign
liquor in terms of Rule 19 (2) read with Rule 16 (3) is not legal as both the
provisions are violative of article 14 of constitution of india and is also

contrary to the M.P. Excise Act, 1915.
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(5) It is submitted that, the prescription of wastage limits or foreign liquor hold
good as long as the goods are transported and sold within the state of
Madhya Pradesh (M.P.) as the excise duty is discharged by the retailer
before he lifts the stock from the government warehouses. The object and
purpose of capping transit wastage in respect of intra  state
movement/storage of goods in the state of M.P. Is to plug the revenue
leakage and to arrest the bogus claims of transit wastages.

(6) It is submitted that, the penalty/excise duty, which is levied by the Excise
Department. The Government in the name of transit loss is an illegal mode
of recovering money because if any liquor has been destroyed, the same
has not caused any damage or loss to the state exchequer, therefore, it is
not justified to recover any money from the appellant in the name of transit
loss in transportation.

(7) It is submitted that, the loss which is alleged to have taken place was
beyond the control of the appellant and therefore any alleged loss arising
out of the same cannot be recovered from the appellant. In view of this,
charging any fee or penalty in the name of transit loss is wholly unjustified.

(8) It is submitted that, the concept behind levying a penalty is that if any loss
has occurred to the state on account of the fault of any person then in
order to compensate the same, penalty is imposed. In this present case,
there is no actualireal loss has been suffered by the state which justifies
the imposition of penalty in the name of transit loss. Therefore, the
impugned order is bad in law and deserves 1o be set aside.

(9) It is submitted that, while granting license to the appellant no such condition
has been put in the license which empowers the state/Excise Department to
recover any penalty or fee in the name of transit loss. Therefore, if no such

condition has been put by the state in the license then the state is stopped

from levying the same.
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(10)It is submitted that, the goods are moved/shipped from the state of M.P. only
after discharge of applicable duties/fee etc. in favour of bothe the importing
and exporting states. If penalty is levied once again, equivalent to the duty
payable in respect of inter-state movement of goods, it not only amounts to
double taxation but also a discriminatory levy compared to levy on intra-state
movement of goods and transit wastages relating thereto.

(11)It is submitted that, the appellant has already paid the duty on the liquor
transported/exported by them as per applicable provision and rates. Therefore,
there is no question of any actual loss being caused to the state for which
the penalty has been imposed upon the appellant. In view of this no penalty
in the name of transit loss should be recovered from the appellant.

(12)It is submitted that, there is no provision in the M.P. Excise Act, 1915, which
empowers the State Govt. to charge any fee/penalty in the name of transit
loss. It is pertinent to note that when the M.P. Excise Act does not contain
any provision of charging of any fee/penalty towards transit loss then the
rules made under the Act can not have any charging provision towards transit
loss. Therefore, in view of this also the demand raised by excise department
is wholly unsustainable and is liable to be set aside.

(13)It is submitted that, before this Hon’ble Court that, the provision under which
the penalty has been levied on the appellant is sub-judice before Hon'ble
High Court of M.P., Principal seat at Jabalpur which is registered as W.P.
No. 11409/2010 wherein notices have already been issued. When the
charging provision is itself disputed and is challenged before the Hon’ble High
Court then it is not justified on the part of the Respondent to levy the penalty
under the same provision.

(14)It is submitted before is Hon'ble Court that, as per the provisions of Foreign
liquor Rules, 1996, whenever the consignment is received at the destination
point, Excise verification Certificate (hereinafter referred to as EVC) is required

to be_____,sub'fhitted to the source point. If there is any breakage in transit, then
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at the destination point, the authorized officer always puts a remark that there
is a breakage in transit. Therefore, as per the record of the EVC available
with the present appellant, in majority of the permits against which penalty
has been levied, there is no endorsement by the authorized officer of the
destination point that there is a loss in transit. Therefore, the respondents are
not at all justified in levying the penalty in those cases in which there is no
endorsement from the authorized officer. However, it is hereby clarified that
in cases where the losses have been shown by way of endorsement, the
appellant is not admitting the same because as per the appellant no amount
of penalty/duty can be charged by way of excess transit loss.

(15)lt is submitted before this Hon'ble Court that, the respondent have not even
considered the grounds raised in the reply to the show cause notice and
hence has not at all applied its mind while passing the order. Non
consideration of reply to the show cause notice also amount to violation of
principle of natural justice.

(16)It is submitted before this Hon'ble Court that, since there is no adjudication
of the loss if any has taken place done by the authorities therefore the
penalty for causing loss to the state cannot be levied. Unless the authorities
adjudicate the actual loss cause 1o the state Govt, no penalty can be levied
on the appellant.

(ANt is submittéd before this Hon'ble court that, the penal provision are not
always mandatory, it is not always lawful to levy the penalty if it is prescribed
by the statute unless the state may show that any loss has taken place on
account of violation of the Rule. Since the case at hand no loss has been

caused due to violation of Rule therefore the pcnalty cannot be levied.
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