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1.

M/S Pernod Ricard lndia (P) Ltd

A.B. Road Rairu Farm, Gwalior

through its Authorized Representative

Trun Goel S/o Varun Kumar Goel

R/o A.B. Road

Rairu Farm, Gwalior

f{{c
Deputy Excise Commissioner (Flying

Squad) Gwalior

Excise Commissioner

Motimahal

ftar+
Fqi6

8-10-2018

3rR.*.s./

2.

App€llant

Respondent

aft g*ti trd, 3{A}Trs-6, q-a{;rrr

::3fielr::
(3ITGr frai6 L? 16 I ti 6i qIfrfl )

:rqrf,rrf (qf{r q6 3r{rd a.q. s+re-*rfr $fua-qq, 1915 (B-S {dc d &-{d

:rftIft+r r5r sr&n) fir qnr 62 (2)(S) + 3;ilna 3{r{6rfi 3lr{rrr, q c.

rdrft-+r Egr{r crftf, 3{r*ar Rf,i6 8-10-2018 *, BFg q-€gd fi rrf t t

zt q*,,.{q * azq se}q ii gs u-an t f6 3{q-fl?fr 5fl* c-aT{I Hrd 3rrrFl,

2017 i Ffi4td q{mi t nfud 5737.5 {6 dr.{ k*fr fiE{I qtqor d 1436.4 qF

ft-{ iaAsf aBn fir r"+ma fiqr t 3{fu6 Frdt 6rB di tr{ 3cq+a 3{r{6rtl,

+igpftq rtmf€r, rorft-+l qm Edi6 5-2-2018 +\:+rdrr crf{-d 6-{ a.c freafr
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aft{r B-{fi, 1996 + G-{q 19(2) + qr-dqr;Ti + 3l-,frsR:rtranf r+r* qt sq}

s,4s,s32t- ffr wFa smfud 6r T$ r gcg+a 3Trfl6rt, {isTFi-q 
'i;r{Elr 

t'

:ntsr +' BFq 3{q-dr?ff 5615 {crqr 3irqfirff 3fi{r+d, Hc 66a56' raftw +

sqer 3r{-fi v-c.tra 6r ar$ r rrc+rtr fi,{+a 6-dRT 3rfid qfi{ur rsi+ srt * fr'

210t2017-'18 di ffdr6 8-10-201s 4i 3{ra?I crfod 6{ :rfia fr{Fa ar ar* t

3nq6rff 3n-"{+d * gS 3nder * fus'g +o 3rfiil {€ -qrrrdrq fr rqa 6r ar* t I

3/ cir{or fr gdaT+ ftaiq, 14-6-2019 6t 3Tffdl?fr {*r+ 61 3iT t 6t€ sqFrd

"=& 
gsn r :ra: rrq$ errcrm .dm frkd a# 1+ t uqa I 3ftI: qir+rr 

'6I

F-{rr{ur sraq$ trrra rdRI rr..ra ftfua {# t.d. 3{ffis * :ntrrt qr f+-qr sr

w t I 3rd: q'iFrul 6r ft<rrrur grqrd Mt ,i sffia 3Trrrti !?i sffis +

$rtrR qr G;qr ar {6r t | 3{fi-d #i d rw sc t ffifua 3ntrru 56r} ar}

(1)lt is submitted before this Hon'ble Court that, the appellant challenges the

validity of each and every loss calculated by the respondent on the permits

issued to the appellant comPany'

(2) lt is submitted before this Hon'ble Court that it is not justified on the part of

respondent to give single notice for all the permits The respondent should

have given individual notice for each permit so that their record may be

traced easily. lt is not possible to trace out the details of all 11 permits

within a short sPan of time.

(3) lt is submitted that the appellant is not liable to pay any penalty on transit

because the loss which has occurred was due to unavoidable circumstances

and the appellant can not be made liable for the same

(4) lt is submitted that, the levy of penalty equivalent to duty payable on foreign

liquor in terms of Rule 19 (2) read with Rule 16 (3) is not legal as both the

provisions are violative of article 14 of constitution of india and is also

contrary to the M.P Excise Act, 1915.

,-*-



(5) lt is submitted that, the prescription of wastage limits or foreign liquor hold

qood as long as the goods are transported and sold within the state of

Madhya Pradesh (M.P.) as the excise duty is discharged by the retailer

before he lifts the stock from the government warehouses The object and

purpose of capping transit wastage in respect of intra state

movemenustorage of goods in the state of M P ls to plug the revenue

leakage and to arrest the bogus claims of transit wastages'

(6) lt is submitted that' the penalty/excise duty' which is levied by the Excise

Department. The Government in the name of transit loss is an illegal mode

oI recovering money because if any liquor has been destroyed' the same

has not caused any damage or loss to the state exchequer' therefore' it is

not justified to recover any money from the appellant in the name of transit

loss in transportation.

(7) lt is submitted that, the loss which is alleged to have taken place was

beyond the control of the appellant and therefore any alleged loss arising

out of the same cannot be recovered from the appellant ln view of this'

charging any fee or penalty in the name ol transit loss is wholly unjustified

(8) lt is submitted that, the concept behind levying a penalty is that if any loss

has occurred to the state on account of the fault of any person then in

order to compensate the same, penalty is imposed ln this present case'

thereisnoactual/reallosshasbeensufferedbythestatewhichjustifies

the imposition of penalty in the name of transit loss Therefore' the

impugned order is bad in law and deserves to be set aside'

(9) It is submitted that, while granting license to the appellant no such condition

has been put in the license which empowers the state/Excise Department to

recover any penalty or fee in the name of transit loss Therefore' if no such

condition has been put by the state in the license then the state is stopped

from levying the same.
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(10)lt is submitted that, the goods are moved/shipped from the state of M P only

after discharge of applicable duties/fee etc in favour of bothe the importing

and exporting states. lf penalty is levied once again' equivalent to the duty

payable in respect of inter-state movcnlent of goods' it not only amounts to

doubletaxationbutalsoadiscriminatorylevycomparedtolevyonintra-state

movement of goods and transit wastages relating thereto'

(11)lt is submitted that, the appellant has atready paid the duty on the liquor

transported/exported by them as per applicable provision and rates Therefore'

there is no question ot any actual loss being caused to the state for which

the penalty has been imposed upon the appellant' ln view of this no penalty

in the name of transit loss should be recovered from the appellant'

(12)lt is submitted that, there is no provision in the M'P Excise Act' 19'15' which

empowers the State Govt' to charge any fee/penalty in the name of transit

loss. lt is pertinent to note that when the M P' Excise Act does not contain

any provision of charging of any fee/penalty towards transit loss then the

rulesmadeundertheActcannothaveanychargingprovisiontowardstransit

loss.Therefore.inviewofthisalsothedemandraisedbyexcisedepartment

is wholly unsustainable and is liable to be set aside'

(13)lt is submitted that, before this Hon'ble Court that, the provision under which

the penalty has been levied on the appellant is sub-judice before Hon'ble

High Court of M.P., Principal seat at JabalPur which is registered as W P

No. 11409/2010 wl]erein notices have already been issued When the

charging provision is itsetf disputed and is challenged before the Hon'ble High

CourtthenitisnotjustifiedonthepartoftheRespondenttolevythepenalty

under the same Provision.

(14)lt is submitted before is Hon'ble Court that, as per the provisions of Foreiqn

liquor Rules, 1996, whenever the consignment is received at the destination

point, Excise verification Certilicate (hereinafter referred to as EVC) is required

to o" 
"rbimitted 

to the source point lf there is any breakage in transit' then
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trflsr Fqr6 3rffd 631 6/201 8/rdrft-q{/3{r.3r.

at the destination point, the authorized officer always puts a remark that there

is a breakage in transit. Therefore, as per the record of the EVC available

with the present appellant, in maiority of the permits against which penalty

has been levied, there is no endorsement by the authorized officer of the

destination point that there is a loss in transit Therefore' the respondents are

not at all justified in levying the penalty in those cases in which there is no

endorsement from the authorized officer' However' it is hereby clarified that

incaseswherethelosseshavebeenshownbywayofendorsement,the

appellant is not admitting the same because as per the appellant no amount

of penalty/duty can be charged by way of excess transit loss'

(15)lt is submitted before this Hon'ble Court that, the respondent have not even

considered the grounds raised in the reply to the show cause notice and

hence has not at all applied its mind while passing the order' Non

consideration of reply to the show cause notice also amouni to violation oI

principle of natural .iustice.

(16)lt is submitted before this Hon'ble Court that' since there is no adjudication

of the loss if any has taken Place done by the authorities therefore the

penalty for causing loss to the state cannot be levied Unless the authorities

adjudicate the actual loss cause to the state Govt ' no penalty can be levied

on the apPellant.

(17)lt is submitted before this Hon'ble court that' the penal provision are not

always mandatory, it is not always lawful to levy the penalty if it is prescribed

by the statute unless the state may show that any loss has taken place on

account of violation of the Rule since the case at hand no loss has been

caused due to violation of Rule therefore the pcnalty cannot be levied
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q6{ur s'Fr6 3{q-d 631 6/2018/r4rft-4{/3{r.3T.

(i) 3rff Ff r-dRr 3{qi q-ind ii T6 r& rc.tra Faqr Trqr t f+ $tftffq ;qrqffiq

r-onr vrfta :nier d arurmr 6{ sil T-d ilfr Esrit ,r5 t a6 fqfu + cwtndt +
cfa{:d t, rqfr qrefffi-dr q-6 t f6 srtft+er ;qrqrrq rcRI qt{-d 3naar d

d.qrr{r d{r 3{Rs-dfi 5qA Er fi t 5,45,832/- {rft} fi rnfu s{mft-d 6r ?6

ts, +o ltua t'E sfi tr
1z1a{tm:ff rcrr a6 sfi E-fl+a ft-qr ?rqr t fu s+arff qqnr f6S r6R 6I d€'

erffi 6rftd dff 4I ar* t, r+a arnorfr cr{F-+' $rtrR tR 3{rqrf{n t, B-s qr

ffi fi F-rjqur o6i t o.g :+q-antr FRr * p6 ori f 3rss?t w t 16

3rcfi6r$ 6ruri t qr :itr'r+rs ur g+rar t 6tg atffi gf 6f, T€ftr 3ikT dirr?r

6) 3{fidpfr fuq rdi +t s5y ft :ra: 3{ri-d{ar -qrqrfrq qanr wft'a rl211 ft-aio
24j02017 !?i 08.10.2018 Efu{d 6fs.{ -qrqdqiT R, d 1+, sr5r-q (rd

Be sffq sre.q q{ 3fiinfrd ilw sfua a sfr Br

(3)3rqrilpf {-qRr 3{c-i rrnE ii q-o $fiR efr frqr,rqr t f6 {rfdrq 3Eir -qrqTeEr

EET{ q{ ltc qrfufir m-qr6' 11409/2010 }-:mm qr:ro-aer arqr q {aRr
ffi)rtft-6 1n6o d F-{Fd fuqr ar}, q{d qladrq ;qrqr q (drr l+:d Ffr{ur d
+* siftF :nhr crft-f, rfr f+qr arqr t aqr a & +t€ trsn ff{.ar crfud H ?r}

t, q{g 3Tqrdreff €Rr erTfi-q 3Eq -qr{[crq + jqn-rd c-6{ur *- 3{rejr s.r Fqrfrr
*q;r g€ ;qrqrilq d y..t fu-n qri fr +)RFr *t 4$ t 5sfrq 3{q-f,rff nr
$$ a :rc-dfrmetrd 6tfi ffi qtrq'ir

(q)rqi-{d ffi * a.w. frhir HE{r F-{q 1996 ai A-{a (2) 3tBsR T6 qrrfiq
de t 5qi-qd eilqr q{ 3r1ffiildr !d fdtrd crdrrai * se.,iud di q{ f6r*
q{ s,45,832/- sq$ *t enfu skft6 6y ,g 6,

5d}. {-sRr 3rq-fr G-{F 6T 3ftfi-tr€q ;qrqr q EaRr crR:a 3{r*r RI{ rd
ori m :raie frqr arqrr

5/ 3rfrdrf * F{d-dET :rBe{rq-fi cqRr 3+frfi #i fr dr} ?r} 3{r?jRi a?i

*aq?ftrq ensa +' f+d-crf, orfse+r+ r.om vqa a-+f + dqst d, :rffis 6r
r+*qq F6-qr rrqr I Bi?ft sf{tr G-{q, 1996 + F+{fi 16 * qtqor * at{ra
ffra *r r.+a.o fiqr Frlttrfr fr rrt t q-i E{q 19(2) * 3r_?id 3rfo6 qFt

/'t-,/



7 rfi{ur FFi+. 3rfrfr 6316/2018/?{rfrfi/3{I3r'

rrfi q< wFa :rftrifua fr(' ar* qr qrqrrrfi t r sfuo aFi 6rft q{ ?flfu

:rftnlR-a ql-ar 3nmrq6 ct-dilFl t, TE fi 1+, 3{fu6 a-ri 6rG ilA * d.itr f
sffrtrl;rsrc sq d qc ftq a *'r Eqr drn fu H 6lfr 6Fqq $qftFr4 6T{uit t
oS t r :rtl-+c?r -qrqrfrq + rdn-{ur s} M t +qa.c t f+. 3ffidnft 6Fq* <s- Rr

fi"t ?rn fue?f Ffr{r t qfu{am fr ftffld 
".,i otA t 3{ft6 srdi'6IF di +

s+ir;rl ii 3qT:r+ld 3rr.r6rt +iarzi-q rraa+ar csrr 3{fii{refr 6'rqfi d frfufi
6qur adr3i p-ar s-+ art 3af,{ wqd F6.qr rrqr t t g0-anff 6;qfi €Rr s€Ed

icd{ TqrtrEr6rr6 il& cr} ad qt ilqrd 3Trq*,rfr .arr kdiq' 5-2-2018 6l

$riqr crt{d *r q.c. faArfr aB{r ft{rfl, 1996 + fr{F 16 t 3qsR %friq aTrt

6fr t 3{fo6 qni orfr qr F-{fr 19(2) + crdtndi * r"asv g-a ard-6lft 1436.4

sr fi-rr w r.srq iq 3{furd:tr gXA + dro xar 4I a{ t Fqi 5,45,832/- €r

enFd 3iHft-d frur* t t svg+a :r++rtt d:rrafrq rf*Cear t lw :n*r *l
ftfu+irn qre E :nrmfi sq-rd <aT{r sfi Rrr {sr arqr R, Bst at5

:rttnF-+ar :rrrEr affirar cftdkd r6i d-ff t I jqtf,d Rrfr i'3rqrdr?ff

5ar$ r-arr 3r+fr #i d s-6rq rK' 3fltlr firaq F6q ;rA drq a6i H t

ot sq{tfld fua-{dr * 3rtlr rrt r++rt ag+a, q.q. -{rfufi r-om vrlra

srler fuai6 8-10-2018 Rrl {sr ardr t r srfi-fr F-rs fi ar& t r

u&, /t=-f
(Tffq zfiffi)-
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