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(1) It is submitted before this Hon’ble Court that, the appellant challenges the
validity of each and every loss calculated by the respondent on the permits
issued to the appellant company.

(2) It is submitted that the appellant is not liable to pay any penalty on transit
because the loss which has occurred was due to unavoidable circumstances
and the appellant can not be made liable for the same.

(3) It is submitted that, the penalty/excise duty, which is levied by the Excise
Department. The Government in the name of transit loss is an illegal mode
of recovering money because if any liquor has been destroyed, the same
has not caused any damage or loss 10 the state exchequer, therefore, it is
not justified to recover any money from the appellant ih the hame of transit
loss in transportation.

(4) 1t is submitted that, the loss which is alleged to have taken place was
beyond the control of the appellant and therefore any alleged loss arising
out of the same cannot be recovered from the appellant. In view of this,

charging_ any-fee or penalty in the name of transit loss is wholly unjustified.
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(5) It is submitted that, the concept behind levying a penalty is that if any loss
has occurred to the state on account of the fault of any person then in
order to compensate the same, penalty is imposed. In this present case,
there is no actualireal loss has been suffered by the state which justifies
the imposition of penalty in the name of transit loss. Therefore, the
impugned order is bad in law and deserves to be set aside.

(6) It is submitted that, while granting license to the appellant no such condition
has been put in the license which empowers the state/Excise Department to
recover any penalty or fee in the name of transit loss. Therefore, if no such
condition has been put by the state in the license then the state is stopped
from levying the same.

(7)1t is submitted that, the appellant has already paid the duty on the liquor
transported/exported by them as per applicable provision and rates. Therefore,
there is no question of any actual loss being caused to the state for which
the penalty has been imposed upon the appellant. In view of this no penalty
in the name of transit loss should be recovered from the appellant.

(8) It is submitted that, there is no provision in the M.P. Excise Act, 1915, which
empowers the State Govt. to charge any fee/penalty in the name of transit
loss. It is pertinent to note that when the M.P. Excise Act does not contain
any provision of charging of any fee/penalty towards transit loss then the
rules made under the Act can not have any charging provision towards transit
loss. Therefore, in view of this also the demand raised by excise department
is wholly unsustainable and is liable to be set aside.

(9) It is submitted that, before this Hon’ble Court that, the provision under which
the penalty has been levied on the appellant is sub-judice before Hon'ble
High Court of M.P., Principal seat at Jabalpur which is registered as W.P.
No. 11409/2010 wherein notices have already been issued. When the

charging prcy’@i,on_is itself disputed and is challenged before the Hon'ble High
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Court then it is not justified on the part of the Respondent to levy the penalty
under the same provision.

(10)It is submitted that, it has been mentioned in the show cause notice that at
lhe time of verification at the destination point, certain number of glass bottles
of liquor were found to be broken. It is submitted that, said measurement is
arbitrary and is based on whims and fancies of the excise department, no
representative of appellant was present. It is the principle of natural justice
that once the penalty is being imposed then the aggrieved party should be
informed regarding the reason and necessary detail for imposing penalty. It is
submitted that, the measurement is totally arbitrary and same has not been
measured in the presence of any of the representatives of the appellant.
Therefore, the demand raised by excise department is totally arbitrary.

(11)It is submitted before this Hon'ble Court that, the respondent have not even
considered the grounds raised in the reply to the show cause notice and
hence has not at all applied its mind while passing the order. Non
consideration of reply to the show cause notice also amount to violation of
principle of natural justice.

(12)It is submitted before this Hon'ble Court that, since there is no adjudication
of the loss if any has taken place done by the authorities therefore the
penalty for causing loss to the state cannot be levied. Unless the authorities
adjudicate the actual loss cause to the state Govt., no penalty can be levied
on the appellant.

(13)lt is submitted before this Hon'ble Court that, the present appellant by way
of their reply specifically submitted that the truck by which the consignment
was being transport, met with an accident, report of which was immediately
made of station House Officer, Police Station Dehat Bhind and thereafter the
consignment was again loaded and It was sent to destination point. The
report made to police stétion and to excise department were communicated

along with the reply. The respondent in the impugned order has recorded a
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finding that the copy submitted by the appellant were not readable and the
respondents have sent the communication dated 10.07.2017 and 06.09.2017
whereby the readable copies were asked. The appellant never received such
communication regarding submitting readable copy of the documents relied
upon. Therefore, the finding recorded in the impugned order is bad in law
and accordingly the impugned order deserves to be set aside.

(14)it is submitted before this Hon'ble Court that, the document which the
present appellant had annexed with his reply are also been filed along with
this appeal which includes a certificate issued by District Excise Officer Bhind
by which it is certified that the vehicle' by which the liquor was being
transported met with an accident due to which the loss has taken place and
the remaining liquor was sent to the destination. Copy of the certificate,
Panchnama and complaint are annexed herewith and marked as Annexure-A-
6.

(15)It is submitted before this Hon'ble court that, the penal provision are not
always mandatory, it is not always lawful to levy the penalty if it is prescribed
by the statute unless the state may show that any loss has taken place on
account of violation of the Rule. Since the case at hand no loss has been
caused due to violation of Rule therefore the penalty cannot be levied.
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