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fl.q. Beefr Fffir F-{F, 1996 * A-{fi 19(2) + crdtnd *, r"run ffidr?fr {4Tg

q{ sqt 3,43,2421- 4t qnFa arffirF-a Sr T $ r svrg+a 3{r+6rfr' +TFfrq

rg+c+ar i' 3neer + BFd sqaT?fi SsTt 6-ERr 3{rd-6rtI 3ag{d, Fq frfiFrd'

-drft-qr + sqai 3rfifi rqa Sr af I 3fl.r6rtl $q-rd {qrr :rfre qmq raro

3t1.+.fr. 227120'17-18 ii Edi6 8-10-2018 +i s{reer crf{d fi 3{fid h-{F AI
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T6r t I 3rd: etF{ur 6r frrr*pr :rfra Mi * =ftafua 3{rirRi lti sffiq t
3TrqR q{ fls-qr sr {fl t | 3Tfi-a tri d F€q 5q t ffifua 3rrlr rdr} Ti

(1) lt is submitted before this Hon'ble Court that, the appellant challenges the

validity of each and every loss calculated by the resPondent on the Permits

issued to the apPellant company.

(2) lt is submitted before this Hon'ble Coud that it is not justified on the part of

respondent to give single notice lor all the permits The respondent should

have given individual notice for each permit so that their record may be

traced easily. lt is not possible to trace out the details of all 11 permits

within a short span of time.

(3) lt is submirted that the appellant is not liable to pay any penalty on transit

because the loss which has occurred was due to unavoidable circumstances

and the appellant can not be made liable for the same'

(4) lt is submitted that, the levy of penalty equivalent to duty payable on loreign

liquor in terms of Rule 19 (2) read with Rule 16 (3) is not legal as both the

provisions are violative of article 14 of constitution of india and is also

contrary to-.he M P. Excise Act. 1915'
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(5) lt is submitted that, the prescriPtion of wastage limils or foreign liquor hold

good as long as the goods are transported and sold within the state of

Madhya Pradesh (M.P.) as the excise duty is discharged by the retailer

beforeheliftsthestockfromthegovernmentwarehouses.Theobjectand

purpose of capping transit wastage in respect of intra state

movemenvstorage of goods in the state of M P ls to Plug the revenue

leakage and to arrest the bogus claims of transit wastages

(6) It is submi ed that, the penalty/excise duty' which is levied by the Excise

Department. The Government in the name of transit loss is an illegal mode

of recovering money because if any liquor has been destroyed' the same

has not caused any damage or loss to the state exchequer' therefore' it is

not iustified to recover any money from the appellant in the name of transit

loss in transportation.

(7) lt is submitted that' the loss which is allegecl to have taken place was

beyond the control of the appellant and therefore any alleged loss arising

outofthesamecannotberecoveredfromtheappellant.lnviewofthis,
charging any lee or penalty in the name of transit loss is wholly unjustified

(8) lt is submitted that, the concept behind levying a penalty is that if any loss

has occurred to the state on account of the fault of any person then in

order to compensate the same, penalty is imposed ln this present case'

thereisnoactual/reallosshasbeensufferedbythestatewhichiustifies

the imposition of penalty in the name of transit loss Therefore' the

impugned order is bad in law and deserves to be set aside'

(9) lt is submitted that' while granting license to the appellant no such condition

has been put in the license which empowers the state/Excise Oepanment to

recover any penalty or lee in the name of lransit loss Therefore' if no such

condition has been put by the state in the license then the state is stopped

t(oryN'tng the same.
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(10)lt is submitted that, the goods are moved/shipped from the state of MP only

after discharge of applicable duties/fee etc in favour of bothe the importing

and exporting states. lf penalty is levied once again' equivalent to the duty

payable in respect ol inter-state movement of goods' it not only amounts to

doubletaxationbutalsoadiscriminatorylevycomparedtolevyonintra-State

movement of goods and transit wastages relating thereto'

(11)lt is submitted that, the appellant has already paid the duty on the liquor

transported/exported by them as per applicable provision and rates Therefore'

there is no question of any actual loss being caused to the state for which

the penalty has been imposed upon the appellant ln view of this no penalty

in the name of transit loss should be recovered from the appellant

(12)lt is submitted that, there is no provision in the M P Excise Act' 1915' which

empowers the state Govt. to charge any fee/penalty in the name of transit

loss. It is pertinent to note that when the M P' Excise Act does not contain

any provision of charging of any fee/penalty towards transit loss then the

rulesmadeundertheActcannothaveanychargingprovisiontowardstransit

loss. Therefore, in view of this also the demand raised by excise department

is wholly unsustainable and is liable to be set aside'

(13)lt is submitted that, before this Hon'bte Court that' the provision under which

the penalty has been levied on the appeltant is sub-judice before Hon'ble

High Court of M.P., Principal seat at Jabalpur which is registered as WP'

No.,11409/2olowhereinnoticeshavealreadybeenissued.Whenthe
charging provision is itself disputed and is challenged before the Hon'ble High

Court then it is not justified on the part of the Respondent to levy the penalty

under the same Provision'

(14)lt is submitted before is Hon'ble Court that' as per the provisions of Foreign

liquor Rules, 1996, whenever the consignment is received at the destination

point, Excise verification Certificate (hereinafter referred to as EVC) is required

to bp submitted to the source point lf there is any breakage in transit' then
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at the destination point, the authorized officer always Puts a remark that there

is a breakage in transit. Therefore, as per the record of the EVC available

with the present appellant, in maiority of the permits against which penalty

has been levied, there is no endorsement by the authorized officer of the

destination point that there is a loss in transit Therefore' the respondents are

not at all justified in levying the penalty in those cases in which there is no

endorsementfromtheauthorizedofficer.However'itisherebyclarifiedthat

in cases where the losses have been shown by way of endorsement' the

appellant is not admitting ihe same because as per the appellant no amount

of penalty/duty can be charged by way of excess transit loss'

(15)lt is submitted before this Hon'ble Court that, the respondent have not even

considered the grounds raised in the reply to the show cause notice and

hence has not at all applied its mind while passing the order' Non

consideration of reply to the show cause notice also amount to violation of

principle of natural .iustice.

(16)lt is submitfed before this Hon'ble Court that, since there is no adjudication

of the loss if any has taken place done by the authorities therefore the

penalty for causing loss to the state cannot be levied Unless the authorities

adjudicate the actual loss cause to the state Govt, no penalty can be levied

on the aPpellant.

('17)lt is submitted before this Hon'ble court that, the penal provision are not

always mandatory, it is not always lavfiul to levy the penalty if it is prescribed

by the statute unless the state may show that any loss has taken place on

account of violation of the Rule' Since the case at hand no loss has been

caused due to violation of Rule therefore the penalty cannot be levied
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trt.lrQ-anfi <qnr :rri rqre i :rd rfi wEa fuul Trqr t la :rtfr+et ;qrqrfrq

qnr vrfua rr*r ii qnrar 6{ d ydr orfr srft$ ,6 t E-6 frft + crdtlrdi *
cft-"rd t, rqfa qrePdfidr rd t fu 3{ttrfi€?r -qrqrtrq qam wft-a rrftt di

aarrlrq -:r 3rFl6d-4 q€ 61 6{ t 3,43,242l- {rftl fi qnfra gfufta frr rri

t, +r sfua !d s& tl
(2)3rfidp,t 6nr 15 afr eqraa ft{n aqr t fr 3{q-fl?ff <ar<r f+-* q-6R AI 6H

ETffi 6rtd r6i fi ,rS t, r+a at"krfi cT-fft-+, $rqm qr :rnrtFa t B-s qr

Gffi +r F-rieur -e t o*g sfi-antr Ecra qE R-d Fri i 3rsq?i 16r t fu

Jqnr6r+ 6Trui t qr sTtra-+is ar $c+ t 6'B Erdt6Tfr gt Ei, gsfrq *Fa .Iqrq

+i:rfi-anff ft-q a6i +r s+r Bt ffi, 3fifa€?r;qrqr q {crir qrfrd:+tilt A-aiq,

22.02.2018 (rE 08.10.2018 trfuf,d 6f6{;4"r\i?kT t il i6:r+r-rq q?i

faad€-trq sre,q q{ 3ntrfud ffi sfua a s6t tt
(3)3ffi Ffl r-om ar+ rqrE d T6 3rfiR st R-qrarqr t fu qratrq 5tq ;qrqrirq

JcraFR qr tfc qrfumr Fai6 1.1409/2010 *. gnqR q{ $ti-rSr;qrqrtrq 6ERr

:rftriR-a rnFa 4i B-{Fd l+-qr Br}, vrg amdr+ Fqrqrrq (-ERr 366 q61uv ii
+ti 3iFa snirr crfod n8i F+qrarqr t arn a 6 +tt frBn fr{rr crtrd H ,ri
$, srq 3rqrdreff EERr frrmfi-q 3Enr -qTrnirr t iq{trd r+rur * :ir*r +r rarur

i+r ge ;qrqrirq +i armr6 i+-t ad 6r +\feler 61 4g t {€frr, 3rSrfrFff AI

3{qrfr 3Te-{trfr?trd o}6{ ffi drq tr
(4)iqi-{d T6rt +'q.c. fdhf qfi{r F-{fr 1996 * F-{q (2) 3rEsR {6 ao-ra-q

fA t jqn-rd r+ruR tr{ 3{ffi dr Rd fdfad crcqrd + s*iu-d 6ii q{ 56rg

w 3,43,242t- sct fi rrfra sftnP6 61 
"g 

6,

rail <cr<r 3r+fr F-{Fd 6{ 3rtfl-d€?r -qrqrnr.r E-dr{r qrird 3nier RIt rd
ari or grfriq f+qr arqrt

5/ 3{fidrrff * fufrdra $Ra+q-+ r,cRl 3rq-d Mt ,i 16r} er} sTrtrRl r.s

traq?ff-rrur ansm * f{d-dn :rBa+q+ e-sRr r+ga a-+t + sqei ri gffiq ar

3rdfrtfia arqr r fu}afr Fffir F-{r, 1996 + ffr{q 16 ,t qtqur * d-{rfr
-ff r"+a;+ {rqr frtlrlrd fir rB t lri G-Tn 19(2) * rr;a-rtd 3rfu6 qrdt
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ofi qr enFa :+RR-a fu'(, ari +r craqrf, t t $fufi qrat 6rfr w rnFa

Jriitft-d 6{frr 3{rf,Fr6 crctlFr t, *e aru6 fu yfua qrri 6rfr 6ne + stftr fr
{qrtnarq Fc t q6 fr< a a* ftqr ar} fu Nt 6rfr 6ftqq 3{qflFr+ 6Rurt t
f t r :*n-+eu ;qrqr*q +'q6{ur d M t +c-. t f6 3{fidr$ 6;qfr Frrr
lcrd ari freafr eB{r + cfi-d-@ fr fuiifrd Hrri 6rfr t 3{fu6 qrdi 6rfr ili fi
sry;tr d *g+a rr++rtt {:rpfrq ,s;r(Fr r-onr 3Idfar9s s..FTfi 6t Efu{d
+.rur qargt qrar w art 3ar{ cTkr fuq1 asqT 6 r slfidpf 6rsfi {qRr FFdd

3ad{ sfftrcFrr+' 4& cr} ila q{ 3cE+d gtwort csr{r d6 22-2-2018 dt
$riqr crfud rr e.c. fuhfr HB{r F-{q, 1996 + F-{q 16 + sEsR %diq ETat

6rfa t 3rfufr ap1 rrfr qr F-{q r9(2) + crcrnTi t r"asv ya ard{ 6rff 456.3

nw ffrr w ilisrq iq 3rft-+-da Enfr * tr+ 1rar ff E{ t $qi 3,43,242t- fr
enFd 3rffiF-d 8t ,r* t I sqnr+ir 3{ssrg dtrrdtq rfm(Fr t r+a sneer 6l
EE-sara cre 6T 3rm{rt 3{r jr+d 6d'RT afi Fart ror amr f, ffi +r$

sttnftrar :+zr+ gffirar qfurf,*-a a& dfr t r swtqa Rrtr fr $q-frFf

ffi Acnr 3{fid M fr rorq rrq i{rqq qr q fu('ari dTq +$i t I

6/ iq{tf,d ldfufrI + 3{tlR c{ s{rf,+rtt 3{rg+d, q.q. rarft-fi r.om vrfta

rrirr karo 8-10-2018 Ftx rsr arar t I 3rfi-fr frrm fi arfr t r

(x-d}fr rrt+-a)
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