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I That, the Order passed by the Ld. Excise Commissioner, Gwalior are
passed without appreciating the relevant Rules and without appreciating

the object of the said provisions and hence, the same is not
sustainable and deserves to be set-aside.

Il.  That, the Ld. Excise Commissioner, Gwalior completely failed to
appreciate the spirit and the intention of the Legislature which cast a
duty on the Distiller to protect any transit loss beyond the permissible
limits. But the aforesaid Legislation also cast a duty on the
Adjudicating Authority to 'apply its maind while imposing the penalty for
such transit loss. Whereas, in the present case, neither the Ld. Deputy
Commissioner Excise nor the Ld. Commissioner Excise applied their
mind and imposed the penalty to its maximum without any justification
and hence, the order suffers from the aforesaid illegality and deserves
to be set aside.

Im.  That, the Ld. Excise Commissioner, Gwalior, also failed to appreciate
that the transit loss, so occurred, could not be attributable to the
Appellant, as there was a reported theft during transit, for which, an
FIR was also lodged and the same was also placed before the Ld.

Wissioner Excise found the Appellant guilty of willful
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default and as such, the order suffers from the aforesaid illegality
perse and deserves to be set aside.

Iv.  That, the Ld. Excise Commissioner, Gwalior, also failed to appreciate
that the Rule 19 of Madhya Pradesh Foreign Liquor Rules, 1996,
clearly postulates that, if it is proved to the satisfaction of the Ld.
Commissioner Excise or the Authorized Officer that, such excess
deficiency of transit loss was due to some unavoidable circumstances,
then he may waive the penalty imposed under the Sub Rule. But the
aforesaid proviso was completely overlooked by the Ld. Excise
Commissioner and infact there is no discissions in the Order as to
why the pena;ty imposed is maximum and as such, the Order suffers
from the aforesaid illegality and deserves to be set aside.
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